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nalandmark decision September 25, 2001, the Connecticut Supreme Court held that, inthe evaluation of an

I application, municipal inland wetlands agencies can regul ate the activities outside the boundaries of aninland

wetlandsarea- if theactivitiesarelikely toimpact awetland or watercourse. Thissignificant case, Queach

Corp. vs. Town of Branford Inland Wetlands Commission, re-affirmed the broad legid ative purpose of the Inland
Wetlandsand WatercoursesAct.

Thisspecid issueof The Habitat reviewsthe scope and importance of Queach. It aso providesrecommendations
and guidelinesfor devel oping the technical information needed for making decisionson activitiesin the upland areasthat
may impact wetlandsand watercourses. Thearticlesherein werewritten specifically for municipal inland wetlandsand
conservation commissioners. CACIWC recommendsthat each of the articlesbereviewed and carefully studied by both
inland wetlands and conservation commiss onersfor usein their important role of protecting thetown’swater resources.

Wethank the authorsfor their interest, time commitment and expertisein clarifying the Queach decision, and in
assi sting commi ssionswith the gpplication of that decision based on relevant natural resourceinformation.

All articlesareavailableon CACIWC' swebsite. Pleasevisit www.caciwc.org. *
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THE ReacH OrF QueacH: RecuLATION OuTsIDE oF WETLANDS
AND WATERCOURSES AFTER QUEACH CORPORATION V. INLAND

WEerLanps Commission, 258 Conn. 178 (2001)

By Davipo H. WRINN®

of giving advisory opinionsonthe state of thelaw;

nevertheless, itshandling of aspecific case
sometimesaffordsit the opportunity to comment on the“long
view” of how thelaw hasevolved to thepoint in controversy. In
Queach Corporation v. Inland Wetlands Commission,? the
Court took such aretrospective glanceat certain of its
environmental law precedents. The Court considered achallenge
to aroutine amendment to amunicipa inland wetlands
commission’sregulationsasan opportunity toresffirmitsearly
commitment to abroad interpretation of the Inland Wetlandsand
WatercoursesAct (“I. WW.A."; “theAct”),? that it had handed
downintheleading case, Aaronv. Inland Wetlands
Commission,* twenty yearsprevioudy. Althoughthisarticlewill
discussthe particular issuesraised and decided in Queach, itis
thisoverarching background that lendsto thislatest decision of the
Court itsreal significance, and which must be appreciated, too.

T he Connecticut Supreme Court isnot inthe habit

Without question, the salient aspect of thisdecision's
treatment of theAct isthe extent of authority to regulate outside
the boundariesof the designated inland wetland and watercourse
natura resources. ThedecisoninQueach effectively quashesa
lingering—and pers stent—argument from some quartersthat
amendmentstothel. W.W.A.. during theintervening period giving
attentionto regul ation outsidethe resource proper (i.e., “uplands,”
so called) inwhat isnow codified as Section 22a-42a(f) of the
Act, effected achangein direction and ascaling back of the
regulatory authority of municipal commissions.® Onthecontrary,
Queachindicatesthat the Court remainscomfortablewithan
interpretation of theAct that affords broad scopeto the ability to
regul ate cons stent with thelegidative charge set forthinthe

Footnotes

! The author is an Assistant Attorney General in the Environment
Department of the Office of the Attorney General; the views expressed herein
are his alone and do not constitute an official opinion of the Attorney
General.

2258 Conn. 178, 779A.2d 134 (2001).

% Conn. Gen. Stat. 88 22a-36 t0 22a-45.

4183 Conn. 532, 441 A.2d 30 (1981).

> PublicAct 95-313, § 3; PublicAct 96-157, 8§ 4.

5 Conn. Gen. Stat. § 22a-36. Infact, thiswastheinitial approach of the Court
in the Aaron case, stating the obvious point that “[a] statute should be
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preamble.® Thefollowingissuesraised and
discussed inthedecisionillugtratethis
obsarvation.

Regulated Activities

Queach makesunmistakablethe
necessary distinction to be drawn between
“resource conservation” and other formsof
land use control wherethe natureand
extent of regulationismorerigidly defined
(e.g., zoning setbacksand enumerated
uses); it reemphasi zesthe point that the
subject of regulationisaresource (“wet-
lands’” and “watercourses’), and that the
object of regulation centersabout the
concept of “impact.” Thisdigtinctionisas
old asthe Aaron case, wherethe Court
rejected achallengetoamunicipa commis-
sion’scongderation of theimpact of sewer
system components on the adjacent wet-
lands, notwithstanding thefact that no part
of the system wasto be sited in the wet-
lands.” Severa pointsinthe Court’s
discussion of thishistory are noteworthy.

The Court’sinterpretation of
Section 22a-42a(f), which providesthat an
inland wetlandsagency may regulate
activitiesoutsde of wetlandsor
watercourses*” ‘[i]f [the agency] regul ated
activitieswithin areasaround wetlandsor

interpreted according to the policy which the
legislation seeksto serve.” The Court
immediately cited to Section 22a-36, Aaron, 183
Conn. at 538, language that the Court has
regarded as an expression of “a strong public
policy in favor of protecting and preserving the
natural resources, and particularly the wetlands,
of this state[,]” and also as an “emphatic
statement of the importance of protecting
wetlands. . ..” Commissioner of Environmental



watercourses’ and “thoseactivities...are
likely toimpact or affect wetlandsor
watercourses,’” emphasizedtheAct’s
requirement that suchregulationbe“in
accordancewith” theagency’s
congderation of gpplicationsfor activities
“to be conducted in wetlands or
watercourses,” and that such regulation
appliesonlytoactivities*likely toimpact or
affect” theseresources. Section 22a
42a(f) so completely squareswiththe
earlier andysisin Aaron that the Court
stated in Queach that this 1996 amendment
“effectively codifiesour previousstatement
intheseminal caseof Aaron. . ..”8
Moreover, the Court also reviewed its
post-Aaron and pre-amendment
precedents and found themin accord with
thisview aswdll, referring approvingly toits
decisonsinMariov. Fairfield,” and
Cioffoletti v. Planning & Zoning
Commission.® The Court specificaly
noted, even prior to beginning itsanaysisof
Section 22a-42a(f) that thelegid ature had,
inadopting theamendment, madeno
changesto the* broad | egid ative purpose”
of thel. W.W.A ., thereby confirming the
correctnessof the Court’sprevious
interpretationsof theAct.

Theplaintiffsin Queach had
pointedly attacked the Branford commis-
son's”catch-dl” provisoninitsdefinition
of “regulated activity,” providingthat “[t|he
Agency may rulethat any other activity
located within such upland review areaor
inany other non-wetland or non-water-
courseareaislikely toimpact or affect

Protection v. Connecticut Bldg. Wrecking Co.,
227 Conn. 175, 198-99 (1993).

"The Court in Queach quoted Aaron as follows:
“An examination of the act reveals that one of its
major considerationsisthe environmental impact
of proposed activity on wetlands and
watercourses, which may, in some instances,
come from outside the physical boundaries of a
wetland or watercourse,” and then pointedly
observed that, “[i]n Aaron, we held that activity
that occurs in nonwetlands areas, but that

wetlandsor watercoursesand isaregulated activity.” Thislan-
guage had been suggested to the municipal agenciesinthe Depart-
ment of Environmental Protection’s (* DEP") Guidelinesfor
Upland Review Area Regulations (1997). The Court addressed
thisclaimwith economy, sincetheanaysiscontained inthecase
law to date, and the barelanguage of the Act itself, readily dis-
posed of theissue. The sameregulatory considerationscomeinto
play regardless of whether oneisaddressing aproposed activity
withintheupland review areaor beyondit: Will theactivity likely
impact or affect the wetlands or watercourses?? Thus, thereisno
support for the proposition that the mere siting of aproposed
activity beyond any designated upland review arearendersit
immunefrom regulation; theentireregulatory regimeis predicated
upon “impact” and not upon distance.

Setbacksor “upland review areas’ thushavetwo discrete
but related functions. First, they establishthe zonewithinwhich the
municipa inland wetland agency will consider impactsor effectson
wetlands or watercourses posed by proposal sfor development.
They arean expression of thelikelihood that devel opment activities
withinthat lateral distance of the natural resources might causean
adverse environmental impact. According tothe DEP sGuide-
lines, theregulatory setback drivesreview of congtruction activities
ontheexpectation that “ most of theactivitieswhicharelikely to
impact or affect theseresourceswill belocatedinthat area.”*® This
isonly aregulatory “presumption,” asthe Guidelinesnote, which
meansthat aperson proposing to conduct aregulated activity
withinthisareahasthe burden of demonstrating that the environ-
mental impacts associated with the proposal are cons stent with the
“purposesand provisions’ of theAct. Theuplandreview areais
not aprohibitory buffer against development: ademonstration of no
impact, or of acceptableimpact, asoutlinedinthefactorsfor
cons deration contained in Section 22a-41 of theAct, should lead
to permitissuance.* The Guiddlinesstate, correctly, that “[t]he
inland wetland statutes do not authorize ablanket prohibition of al
activitiesether inthewetlandsor in upland review, buffer or
setback areas.”*® The Court in Queach, validating the approach

See Wrinn, page 4

affects wetlands areas, falls within the scope of regulated activity.” Queach,
258 Conn. at 197-98. In Aaron, asin Queach, the agency’s definition of
“regulated activity” wasin issue. The regulations of the Town of Redding
had defined “regulated activity” as encompassing not only “any operation
within, or use of, awetland or water course involving removal or deposition
of material, or any obstruction, construction, alteration or pollution, of such
wetlands or watercourses,” but also the “location of any portion of any
subsurface waste disposal system within 200 feet of the mean water line of
[certain enumerated rivers, ponds and reservoirs]; 150 feet of such water line
of all other water courses and 50 feet of all wetlandsis deemed aregulated
activity....” Aaron, 183 Conn. at 541-42, n.10 (emphasis added). When




Wrinn, continued from page 3

takeninthe Guiddines, cautioned against “ confusing thecommis-
sion’sauthority to regulate activity with the commission’sauthority
toprohibit activity. . .. [T]he upland review process does not
forbid activity based solely on proximity [i.e., distance] to wet-
lands. Rather, theupland review processmerely providesabasis
for determining whether

In addition to noticeto the public,
such regulations provide advance noticeto
theinland wetland agenciesthemsel ves of
activitiesthat might haveanimpact upon
or affect these natural resources.’® The

Court described avariant

activitieswill havean

of suchregulationsin

adverseimpact onthe Therefore. the presence of the Marioas“avaidadminis-
adjacent wetland or . - L trative devicereasonably
watercourse, and if catch-all” provision inthe Branford gnedioenablethe
necessary, regulating regulations, based upon one of the commission to protect and
them.”® models set forth in the Guidelines, prﬂeéhfﬁacgf
Secondly, (DEP'sGuidelinesfor Upland Review i yeithevalidity of this
regulatory uplandreview  Area Regulations - 1997) emphasizesthe  adminisrativefunctionof
areasfunctionasan pOi nt that nolwithstanding the theuplandreview area
adminigtrativeexpressior . ’ : . regulations.? The Court
of wetlands and water- requirement that a permit beobtained .\ ded that the estab-
courses managemen. for conduct involving regulated activities lishmentof suchanarea
For example, they within an upland review area, a wetlands  (&nd.inthisparticular
providenoticetothe : : case, anincreaseinthe
public, asthe DEP agency retainsauthority toregulate | 4o extent of it) “ does
Guidelinesexplain: proposed activities|ocated more not automatically prevent

Inadditionto

implementingthela likely to have an impact upon or affect a

distantly if it finds that the activitiesare  Or bardevelopment. ..

but providesthe commis-
sonwithatrigger for

toprotectwetlands  Wetland or watercourse. Thedecisionin reviewingwhether activity

regulaionsinform ) f | hor wetlandsor
thepubliconwhat to assertion ot regulatory authority. watercourses.” %

expect if onepro-

posesan activity in

or affecting awetland or watercoursein the subject town.
Upland review arearegulationsreduce or iminatethe
need for case-by-case rulings by providing noticeasto
what activitiesneed wetland permits. By specifyingwhere
apermitisrequired, such regulationsfoster consistency
and are convenient for the public.t’

presented with the argument that this definition of “regulated activity,”
implicating as it did the concept of “setback,” exceeded the scope of the
I.W.W.A., the Court rejected it by appealing to an interpretation of
“environmental impact” that was based upon both direct and indirect
causation in keeping with the statute's references to “any use,” “any
ateration or pollution” of these resources. 1d. At 542, quoting Conn. Gen.
Stet. § 22a-38(13) [definition of “regulated activity”]. Thisapproach was
repeated, nearly verbatim, by the Court in Queach. Queach, 258 Conn. at
195-96.

8 The Court thus referred to the addition of Section 22a-42a(f) as providing
“express authority for municipal agenciesto regulate areas that extended

4

Therefore, the
presenceof the“ catch-al” provisioninthe
Branford regulations, based upon one of
themodelsset forth in the Guidelines,
emphas zesthe point that, notwithstanding
therequirement that apermit be obtained
for conduct involving regulated activities

beyond designated wetland boundaries.”
Queach, 258 Conn. at 183. By virtue of the
Court’s prior interpretation of the Act, the
authority to regulate in this manner was,
necessarily, “implied.”

9217 Conn. 164 (1991).

10209 Conn. 544 (1989).

1 Queach, 258 Conn. at 197-98.

12 Queach, 258 Conn. at 198 n.23.

B1d. at 5.

14 Queach, 258 Conn. at 199-200.



withinan upland review area, awetlands
agency retainsauthority to regulate pro-
posed activitieslocated moredistantly if it
findsthat theactivitiesarelikely tohavean
impact upon or affect awetland or water-
course. ThedecisioninQueach unequiv-
ocally supportsthat assertion of regulatory
authority.

Findly, itisworthwhilenoting what
may seem to be an obvious point but also
onethat animatesvirtually every request
forjudicid review of agency legidative
actionunder thel. W.W.A., and that isthe
question of who decidesthe predicate or
preliminary factsthat implicatethe applica
tion of theAct’srequirements. Inshort,
who decideswhether an activity consti-
tutesan “impact” upon these natural
resources? Theanswer isthat, inthefirst
aswdll asinthelastinstance, itisthe
regulatory authority. It wasthisquestion
that caused the plaintiffsin Queachto
characterizethe Branford regulations
“catch-al” definition of “regulated activity”
asbeyond thejurisdiction of theagency.
The Court, however, inthe Aaron case
anditsprogeny, and asoin collateral cases
such as Cannata v. Dept. of Environ-
mental Protection,? hasmadeit clear
that theregulatory regimein placethat
appliestowetlandsand watercourses
protectionisbothvaidand* administra-
tively necessary,” and that evenwhena
specificclamisadvanced that agiven
proposed activity isexempt altogether by
theexpressprovisionsof theAct, there
should bean administrative determination,

5 Guidelines, at 5. Thelegislature'sremoval of
theterm “buffer” from Section 22a-42a(f) was
likely in recognition that “buffer” connotes
“prohibition” or “exclusion,” apoint emphasized
by DEP in choosing the term “upland review
area’ abetter communicating the nature of the
process, that being upon review of regulated
activities on a case-by-case basis rather than by
referenceto their location alone.

16 Queach, 258 Conn. at 199 (original emphasis).
1 DEP Guidelines, at 2.

inorder to assesswhether the activity falswithinany limiting
language of theenactment. Accordingly, itisadminisratively
necessary for awetlandsagency actinginthedischargeof its
obligationsunder theAct asenabling legidationto consider the
likely impact of proposed regulated activities upon these particular
natural resourcesthat theAct has delegated to the agency’s super-
intendence.* Theoft-repeated |languagein Aaron that many
different regulatory schemesmay be at oneand thesametimein
conformity withthel. W.W.A.., becausethe enabling legidation
“envisagesitsadaptationtoinfinitely variable conditionsfor the
effectuation of the purposes of these statutes,” isaboveall elsean
acknowledgment of thelocusof decisonmaking. Thelegidature,
giventhefragileandirreplaceable nature of theresourcein ques-
tion, hasarrived at an alocation of responsbilitiesthatislocal,
emphasizing closeoversght.®

Regulation and Amendment Process

The Court in Queach a so considered whether theadmin-
istrativerecord of the Branford commission’sadoption of an
amendment to itsregulatory setback waslegaly sufficient. The
Court noted that thischallengewarranted little discussion, and
listed three reasons supporting the decision of the municipa agen-
cy, two of which the caselaw and genera principlesof administra-
tivelaw regard asunexceptional and essentia: testimony beforethe
inland wetlandsagency and the*broad” purpose of the enabling
legidation(i.e., thelanguage of the|. W.W.A. itsdlf).

The DEP sGuiddlinesprovided thethird evidentiary basis
for theamendment adoption. The Court noted that thisdocument
provided “ adetail ed explanation regarding the reasonableness of a
100 foot setback.”?® In other words, the Court endorsed the
argument that the Commissioner of Environmental Protection’'s
technicd reflection upon thistopic wasappropriately treated as
expert evidencefor inclusonintherecord of theagency’sregula-
tion amendment proceeding, and was appropriate, too, for the
agency asfact finder to credit initsdeliberations. Thisresultis
cons stent both with the Guideline'sown characterization of its

See Wrinn, page 6

18 See Mario, 217 Conn. at 172.

¥ 1d. Theregulation at issue in Mario required owners of property upon
which were located regulated resources to obtain a“ certificate of wetlands
conformance” prior to erecting any structure on the non-wetlands portion
of the parcel.

20 Queach, 258 Conn. at 200.

2d. at 201.

2215 Conn. 616, 622-29 (1990).

2 Aaron, 183 Conn. at 547.




Wkinn, continued from page 5

purpose as providing ass stlancein themunicipa regulation review
and revision process, and the Court’ sdeferenceto the state
agency asaregulatory body possessing technical expertisein
thisarea.

Groundwater | mpacts

The plaintiffsin Queach sought review of the Branford
regulation defining asa“sgnificant activity” “any activity which
causesasubstantia diminution of flow of anatural watercourse,
or groundwater levelsof theregulated area. . ..” Theplaintiffs
claimed that the promul gation of thisprovisionwasbeyond the
authority of themunicipa agency, Since groundwater resources
were not enumerated among those matters defined as* regul ated
activities” The Court, however, viewed these provisonsas
concerning “impacts on wetlands and watercourses, not ground-
water per se.”# Again, theanalysisisbased uponthelegidative
purpose of the statute, and that purposeisset forthindetail in
Section 22a-36. The Court took notice of some obviousimpacts
of proposed activitiesupon groundwater such asmight befound
to congtitutean “impact” in or on wetlandsand watercourses—
dewatering, for example—but concluded moregenerdly till that
theAct seeksnot only to protect these natural resourcesfrom
pollution but also to preserveand protect them from disturbance,
“whether polluting or not, which could affect their conservation,
economic, aesthetic, recreationa or other values.”® Applyingthis
test, the Court concluded that the Branford regulations' reference
to groundwater impactswas* consistent” with the* broad purpos-
esof theact,” becausethefocus remained upon thewetlandsand
watercourses.

Animportant caveat exists here, and that isthat the Court
in Queach has not sanctioned the regulation of impactson
“groundwater per se’ and it said s0. Regulation of that resource,
and, in particular, the consideration of impactsto and the provi-
sion of potablewater, isvested inthe Commissionersof Public

2 Conn. Gen. Stat. § 22a-42(€)(“ Any ordinances or regul ations shall befor
the purpose of effectuating the purposes of Sections 22a-36 to 22a-45,
inclusive, and, amunicipality or district, in acting upon ordinances and
regulations shall give due consideration to the standards set forth in
Section 22a-41.")

% Aaron, 183 Conn. at 541; see also Queach, 258 Conn. at 200, quoting
Mario, 217 Conn. at 171-72.

% Queach, 258 Conn. at 201 and n.25.

2 Queach, 258 Conn. at 204 (emphasis added).

2|d., quoting Aaron, 183 Conn. at 551.
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Health and of Environmental Protection.?®
The DEP Commissioner a so hasauthority
todefine*regulated activities’ that may
poseathreat to groundwater in an aquifer
protectionarea.® Thel WW.A. itself
definestheterm “watercourse” inamanner
that isnot consistent with anon-surface
body such asgroundwater. Therefore,
inland wetlandscommissionsshould be
clear about what they areexamining: their
review isconfined to impactsupon wet-
lands and watercourses; they arenot
looking at thehydrological profileof asite
for impacts upon the groundwater regime

specificaly.

Application To Current Events

Recently, theregulatory status of
vernal poolshas caused someto question
inlight of Queach “how much farther”
inland wetlands and watercoursesjurisdic-
tionwill extend.*? Verna poolsare
“watercourses’ withintheparlanceof the
Act.® They are, therefore, fully subject to
regulation by themunicipa agency, which
may evaluateimpactsto such awater-
course as might occur from a proposed
regulated activity. Thepostureof the
current crop of vernal pool cases(tria
levd only) differsfromthisobservation
insofar aswhat the agencieshave been
evaluating isan activity proposed for
uplandswheretheonly “impact” isthe
interferencewith the upland habitat of an
obligate speciesof thevernal pool*; and

2 Conn. Gen. Stat. § 22a-471. Consideration of
the effect of water diversion upon the public
water supply and upon “groundwater
development” is another delegated power of the
Commissioner of Environmental Protection
pursuant to the Connecticut Water Diversion
Policy Act, Conn. Gen. Stat. § 22a-365 et seq.
See Conn. Gen. Stat. § 22a-373(b)(1) (factorsfor
consideration in permitting water diversions).



whether theimpact upon thisspecies, if
proved negative, would diminishthe
biodiversity of thewatercourse systemand
thereby condtitutean“impact” tothe
system. Thisscenariodiffersfromthat
often confronted by municipa agencies,
becauseit doesnot involvetheusua and
direct harmsassociated with filling, sedi-
mentation and erosion and other formsof
“pollution” to wetlandsand watercourse
resources.

Queach, of course, did not weigh
thelegd sgnificanceof such“impacts’
under theAct. Nevertheless, one cannot
ignorethe Court’sins stencein Queach
that “impact” isabroad and potentialy
wide-ranging regul atory consideration
(bothliterdly andlegally). Threeaddition-
a observationsimmediately cometo mind.
First, the Court’sframework of analysis
continuesto lay particular stressuponthe
legidativefindingin Section 22a-36. The
anaysisin Queach beganwiththisfinding
asproof of the*“broad |egidative objec-
tivesunderlyingthe[act].”* Secondly,
althoughtheAct speaksof wetlandsand
watercoursesasan “interrelated web of
nature’ “essential” to the* existence of
many formsof animal, aguatic and plant
life,” and of thegoa of “ preventing loss of
“fishand other beneficia aguatic organ-
isms, wildlifeand vegetation and the
destruction of the natural habitatsthereof,”
it neverthel essa so speaksto the necessity

%0 See generally, Conn. Gen. Stat. § 22a-354g et
Seq.

81 See Conn. Gen. Stat. § 22a-38(16).

%2 Gregory Sharp’sinsightful companion article
devoted to this issue emphasizes the
biodiversity values inherent in the . W.W.A.,
and concludes that the decision in Queach
provides adequate legal authority for the
regulatory consideration of these values.

to* balancethe need for the economic growth of the state and the
useof itsland with the need to protect the environment and its
ecology . .. in order to guaranteethe safety of such natural resourc-
es....”%® Thirdly, thereisthe matter of the Commissioner of
Environmenta Protection’sstatutorily derived authority over wildlife
management to be considered, aswell aswhat technical expertise
hisagency may formally bring to bear upon thistopic.®”

Clearly, theonly way to realize the complex god expressed
in Section 22a-36 with alegally adequate sense of “ balance’ as
mandated by theAct isto proceed incrementally and with sufficient
factsin order to make considered and careful judgments. Because
theregulatory schemefor inland wetlands and watercourses man-
agement inthisstateisso firmly rooted in fact-specific findings, and
thecaselaw isdriven from bel ow by the decisions of many munici-
pal wetlandsagencies, it remainsto be seen what thefinal contours
of verna pool regulationwill look like. Onecan predict that, asin
Queach, theinterplay of thehistory of theAct, thetechnical opin-
ionsof the DEP and the devel opment of the caselaw arisingfrom
local decision makingwill al play their part in the process of creat-
ing those contours.

In conclusion, thedecision in Queach affirmed far more
than theregulatory amendmentsat issuein thetown of Branford. It
reaffirmed thedirection that the Court hastaken intheinterpretation
of thel. W.W.A. inthetimesinceitsdecisionin Aaron ageneration
earlier. Inevery respect, the Court has supported and affirmed the
legidativejudgment that these natural resourcescondtituteavita
component of our ecology. With respect to the specificissue of the
scopeof regulation, itislikely that the Court will continueto support
theregulatory effortsof municipal wetlandsand watercourses
agenciesso long asthesebodiesremainfaithful totheAct’sinss-
tencethat thejudgmentsthat they make beinrelationto“impacts’
on theregulated resources, and so long asthey make an adequate
administrativerecord of their deliberations. *

3 Conn. Gen. Stat. § 22a-38(16).

3 An obligate species, in these cases, the salamander, utilizes the particular
natural resource during a portion of itslife cycle.

3 Queach, 258 Conn. at 193.

% Conn. Gen. Stat. § 22a-36 (emphasis added).

57 See generally, Conn. Gen. Stat. Title 26 [Fisheriesand Game].




VERNAL PooLs, QUEACH, AND PRESERVING BIODIVERSITY

THROUGH UPLAND REGULATION

BY GREGORY A. SHARP, Eso.l

e of themost controversia issues presently
Oacing local inland wetlandsagenciesin
Connecticut isthe extent to which they may

regulate activitiesin uplandsthat wouldimpact thesurvival of
amphibians dependent upon verna poolsfor part of their life
cycle. The Connecticut Supreme Court’sdecisionin Queach
Corporation v. I nland Wetlands Commission® and recent
Superior Court decisionsmay offer somehel pful guidanceon
thisissue.

Vernal Pools and Obligate Species

Inthe absence of aConnecticut regul atory definition of
vernal pool?, thisarticlewill definetheterm asabody of water,
typically intermittent, in adefined depression or basin, that lacks
afish population and may support the breeding or development
of certain animal species dependent upon such watercourses.
Verna poolsareidentified asbeing within the definition of
“watercourses’ regulated by the Inland Wetlandsand
WatercoursesAct (“IWWA”).> That termisdefined as: “rivers,
streams, brooks, . . and all other bodies of water, natural or
artificia, vernd or intermittent . . ..”® Assuch, vernal poolsare
clearly subject to wetlandsregulation.”

Theseuniquewetlandsarecritical tothesurviva of a
variety of specieswhich breedin or otherwise depend upon
themfor asignificant part of their lifecycle, and thusare
considered “ obligate” species. Common obligate speciesinclude
the spotted salamander, wood frog, and fairy shrimp. Some
obligatevernal pool species, such asthe Jefferson salamander
and the Blue-spotted salamander, are considered “ species of
specia concern’® by the Department of Environmental
Protection (“DEP’). Whileverna poolsareessential habitat for

Footnotes

1 The author isan environmental lawyer and partner in the law firm of
Murtha Cullina LL P, afrequent contributor to The Habitat, and was a
member of the 1999-2000 CACIWC/DEP Task Forcewhich worked ona
proposed definition of “vernal pool” for the Model Inland Wetlands and
Watercourses Regulations and identification criteriafor use by local
commissions.

2258 Conn. 178, 779A.2d 134 (2001).

3TheArmy Corpsof Engineersdefinesthetermin its Programmatic

General Permit, State of Connecticut (GP-41) as: “an often temporary body
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many of the amphibian speciesfor part of
their lifecycle, theadults of these species
spend most of the year in wooded uplands
acongderabledistancefromtheverna
pools—typically hundredsof feet fromthe
verna pool wherethey werebornand to
whichthey will likely returnto breed.

Thesedistancesgrestly exceed
thetypical 50to 100 foot upland review
areacontained in most commissions
regulations. Therefore, the specific
regulatory issueiswhether, intheabsence
of directimpact onthevernal pool
watercourse, local wetlandsagenciescan
protect vernd pool obligatesby regulating
theupland areas, including the corridorsto
and fromtheverna pools, beyond upland
review areasprescribed in theregulations.

Queach and Recent Superior
Court Decisions

In hisdetailed and thoughtful
discussion of the Queach decision,
Assgtant Attorney General David H.
Wrinn correctly pointsout that nothingin
the Court’sopinion directly addressesthe
issue of upland regulationto protect
obligatevernal pool speciesintheabsence
of somedirect threat to thevernal pool
watercourseitsdf by excavation, filling,
sedimentation, etc. However, Queach

of water occurring in a shallow depression of
natural or human origin that fills during spring
rains and snow melt and typically dries up during
summer months. Vernal pools support
populations of species specially adapted to
reproducing in these habitats. Such species may
include wood frogs, mole salamanders
(Ambystoma sp.), fairy shrimp, fingernail clams,



clearly endorsed theauthority of wetlands
agenciestoregulate activitiesoutsdethe
boundaries of wetlandswhere necessary
to preservethe natura resourcesof the
gtate. Thisstrong reaffirmation of prior
precedents on the subject suggeststhat,
given an appropriate hearing record, the
Court might well upholdaloca
commission’seffort to regul ate upland
development activitiesthat

100feet of awatercourse, theminimum* regulated area’” under
Wilton'sregulations.?

The 10.6 acre property contained a.30 acre deciduous
wooded wetland, anintermittent watercourseflowing throughit,
and aseparate .02 acre deci duous wooded wetland associated
withasmall pond off-site.!* Theevidenceintherecord
concerning the extent of the spotted salamander population and
theimpact of the project on such population wasinconclusive.'?

could adversdaly impact
obligateverna pool species.

Sincethe Queach

Asabasisforits
denid, thecommission cited

decisonwasreleased, two
Superior Court decisons
haveupheldloca
commissions authority to
regulate upland areasbeyond
gpecifically defined regulatory
setbacksto protect
populationsof verna pool
obligate speciesintheupland
areas. Onecaserelied
expressy on Queach, the
other on earlier Supreme
Court precedent.

InAvaonbay

Since the Queach decision theapplicant'sfailureto
was released, two Superior demonstratethat nofeasible
Court decisions have upheld thr?;lrl]dent T"Jﬁ natilveexiﬁed

local commissions’ authority n/n;Jactvgr)]uspot?e/g &
to regulate upland areas salamander populations.
beyond specifically defined Thecommissonaso

regulatory setbacksto protect
populations of vernal pool
obligate speciesin the upland
areas. Onecaserelied
expressly on Queach, the
other on earlier Supreme
Court precedent.

suggested that the applicant
could meet itsburden by
demongtrating more
conclusively through
appropriate expert
investigation whether or not
aspotted salamander
population existsat thesite,
and, if so, whether the

populationisso small asto

Communities, Inc. v. Wilton
| nland Wetlands
Commission,® one of theissueson appeal
waswhether the commission could deny
anapplicationfor aninland wetlands
permit for an affordable housing project
whereitsproject involved noregulated
activitieswithin 50 feet of awetland or

and other amphibians, reptiles and
invertebrates. Vernal poolslack breeding
populations of fish.”

4 This definition is a paraphrase of the definition

proposed by the CACIWC/DEP Task Force for
adoption as part of the Model Inland Wetlands
and Watercourses Regulations. The
Department is planning to formally issue a
regulatory definition of vernal pool and

betermind .3

InAvalonbay |, the Superior Court, prior to rel ease of the
Queach decision, relied upon the 1995 and 1996 amendmentsto
the WWA in ruling that the commission waslimited to consdering
activitieswithin wetlandsand watercoursesand the respective 50
and 100 foot upland review areas specified in theregulations.*

See Sharp, page 10

guidancefor itsuse, aswell ascriteriato aid in identification of vernal pools,
by year-end. Thismodel regulation and guidance will not include
recommendations on regulating these resources.

5 Conn. Gen. Stat. § 22a-36 et seq.

5 Conn. Gen. Stat. § 22a-38(16) (emphasis added).

" For further information on vernal pools, see the article “ Connecticut Vernal
Pools: Identification and Regulation” by Douglas G. Hoskins|11 in the Spring
1999 issue of The Habitat (Vol.X1I, No. 4).



Sharp, continued from page 9

The commission and the DEP Commissioner requested
recons deration following release of the Queach decision. Upon
recons deration, Judge Munro reversed theprior ruling sustaining
the applicant’ sappeal. The court concluded that the Supreme
Court had “ determined that, regardless of where the upland
activitiesare contemplated, the commisson may exercise
jurisdiction.”*® If so, then the commission must makeathreshold
decison asto whether theactivity islikely toimpact thewetlands.
If the commission concludesthat wetland impactsarelikey, thenit
may regulatetheactivity, just asit would within aspecified upland
review area.

The court observed that the Wilton regul ationsrequired
thecommissionto consider theenvironmenta impact of the
proposed regulated activity, including itsimpactson the ability of
thewetlands and watercoursesto support desirablebiological
life.®* Thecourt found that the Wilton commission had concluded
that the devel opment would result in theloss of the spotted
salamander popul ation both on and off-site, and thereforewould
necessarily have an adverse effect onthe overall biologic
community.t” Thecourt also found that thisconclusonwas
supported by substantial evidenceintherecord.’® The applicant
appeaedtheruling in Avaonbay 11 to theA ppellate Court, and the

apped iscurrently pending.

Theother Superior Court decisoninwhichtheregulation
of vernd poolsand their obligate speciescameinto play was,
interestingly, inan appea fromazoning commissiondecisononan
affordable housing applicationin Farmington. In Landworks
Development, LL Cv. Town of Farmington Town Planning and
Zoning Commission,*® the applicant had proposed a384 unit
apartment complex on 67.6 acres. Thethree- part application
involved azone change request, aregquest to amend the affordable
housing zoneregulation, and asite plan application. The
commission denied the application citing, among other reasons,

8 |n the context of these species, this designation is given by DEP to “any
native nonharvested wildlife species documented by scientific research and
inventory to have a naturally restricted range or habitat in the state or to be
at alow populationlevel....”

9Docket No. HHB CV00-0502146 (Conn. Super. Ct. J.D. New Britain).

10 See Avalonbay Communities, Inc. v. Wilton Inland Wetlands Commission,
No. HHB CV 000502146, 2001 Conn. Super. LEXIS2541, at*7,*9,*20-21
(Sept. 6, 2001)(“ Avalonbay 1™).

10

environmenta impactsand unreasonable
impairment to the publictrust in natural
resources pursuant to Section 22a-19 of
the General Statutes.

Based on therecord of the zoning
proceedings, Judge Eveleigh found that
theapplicant’splanswouldimpact
wetlands and watercourseson thesite,
both by introducing sediment and
pollutantsfrom storm water, and by failing
to provide an adequate buffer around
verna poolsat thesite? Thecourt
concluded that, becausethe applicant had
never applied for awetlands permit and
nofina decisonfromthewetlandsagency
had beenissued, the zoning commission
was prohibited by Section 8-3 of the
Genera Statutesfrom granting asiteplan
approva.?

Initsdecisiondenyingthe
gpplication, thecommission had aso
found that a400-foot buffer wasrequired
around thevernal pool at thesiteto
protect two obligate species, the spotted
salamander and wood frog and that the
applicant’sproposed siteplanincluded
buildings, drivewaysand parking areas
within 150 feet of thevernal pool, which
might threaten the popul ations of these
species. Although the applicant’ sexpert
claimed abuffer of 85 feet was adequate,
conflicting expert testimony suggested that
a1,000to 1,600 foot buffer was more

n]d. at *5.

2]d. at * 28.

B1d. at*10-11.

141d. at *26-28.

15 Avalonbay Communities, Inc. v. WiIton Inland
Wetlands Commission, No. HHB CV 000502146,
2002 Conn. Super. LEXIS 157, at *23 (Jan. 15,
2002)(“Avalonbay 11™).



prudent. Theapplicant challengedthe
400-foot buffer onthe basisthat the
commissionlacked substantia evidencein
therecord to make such afinding.?

The court observed that:

“Uplandssurrounding verna pool
wetlandsare uniquebiologica habitats,
integral partsof thewetlands ecosystem,
and critical tothesurvival of amphibians,
including spotted salamandersand wood
frogs. Becauseverna poolsare
functiondly tiedtotheirimmediate
surroundings, permanent changesto
topography and vegetation fromthe
development of land can posethe greatest
risk tothevernal pool habitat. Such
changesmay be harmful regardiessof
whether they occur outside of thevernal
pool itsdf, withinthecontributing
watershed or much further away, duein
part to thefact that speciessuch as
spotted salamandersmoveup to ahalf
milefromvernal pools, with distances of
about 400 feet common for most
populations. Changesthat take place
outsidetheverna pool can prevent
wildlifefrom returning to the pool to breed
or considerably diminishre-population.”

Becausethe court found that there
was substantia evidenceintherecordto
support thecommission’sdenid, it
dismissed theappeal. Theapplicant has

1614, at *28-29.

71, at *29.

1819, ot *31-32.

18 No. CV 000505525, 2002 Conn. Super. LEXIS
543 (Feb. 14, 2002).

2|d, at *1-2.

2114, ot *33-34.

2. at *30.

2. at *30-32.

24, at *32-33.

petitioned the A ppellate Court for permission to appeal, and the
petitioniscurrently pending.

Summary

Wetlands commissionsshould consult with their own
counsal on the subject before addressing the regul ation of
uplandsutilized by verna pool obligates. However, the casesto
date would seem to support acommissioninthat effort, solong
asthereisexpert evidencein therecord asto existence of the
verna pool, the speciesthat utilizeit, and their respective
homeranges.

Queach clearly givesacommission theauthority to
regul ate activities outs de the boundaries of wetlands,
watercoursesor defined upland review aress, if theagency
concludesthat theactivitiesin question arelikely to adversaly
impact theresource. The Queach holdingwassufficient for the
courtin Avaonbay |1 to reverseitsalf and uphold theWilton
commission based uponthelocal regulationrequiring the
commission to consider impacts on wetlands or watercourses
whichwould enabletheresourcesto support beneficia biologica
life. Finally, in Landworks, informationintherecord that verna
poolsareintringcaly tied to their upland surroundingsalowed
Judge Eveleigh to uphold the commission’sconclusion that
disruption of theuplandswithin 400 feet islikely to adversely
impact theverna pool and itsperiodicinhabitants.

Asnoted above, an appeal of Avalonbay Il ispending
beforethe Appellate Court. When rendered, the Appellate
Court’sdecisonintheAvaonbay |1 appeal will beasignificant
milestonein determining whether the IWWA authorizeslocal
commissionsto preservethebiodiversity of awatercourse by
regulating uplandsutilized by vernal pool obligates. *
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MunicipAL AUTHORITY TO PrROTECT INLAND WETLANDS

AND PrROMOTE CONSERVATION

Connecticut Conferenceof Municipdities(CCM)
Environmentd Bulletin#02-06
May 1, 2002

Executive Summary:
Two recent Connecticut Supreme Court deci sions affirmed broad municipa powersto protect inland wetlandsand
watercourses and to adopt zoning regul ationsthat promote conservation.

In Queach Corporation v. I nland Wetlands Commission of Branford,* the Court held that municipal
inland wetlands agencies can regul ate activities outside of the boundaries of aninland wetlands area
and outside the boundaries of any upland buffer or review zone, if the activities are likely to impact
or affect a wetland or watercour se.

InHarrisv. Zoning Commission of the Town of New Milford,? the Court upheld an amendment to
the zoning regul ations that excludes wetlands, watercoursesand land with a natural 25 percent or
greater slope from the calculation of the minimum ot size required for residential development. It
found that theregulationis* reasonably related to balancing devel opment and conservation, whichis
a legitimate purpose of zoning pursuant to 88-2" of the general statutes.

Summary of the Opinions:
The Queach opinion madethefollowing points:

“ A regul ation deemed necessary by awetlands agency isnot inconsistent with the[Inland Wetlandsand
WatercoursesAct (“act”)] solong asit isreasonably designed to effectuate the stated pur poses of the
wetlands statutes.”

Inland wetlands commission regulations do not have to use the exact |language of the state statute,
“s0long asthe additional languageisin conformity withthe act’s purposesand gods.”?

Aninland wetlands agency hasauthority to regul ate activities outside of wetlandsareasunder Section 22a-
42a(f) of the act, which codified the Court’searlier decisionin Aaron v. Conservation Commission.*
Thus, Branford' sregulation of any activity located within an upland review areaor “ in any other non-
wetland or non-watercourse area [that] is likely to impact or affect wetlands or watercourses’
isvaid?®

Footnotes

1258 Conn. 178, 779A.2d 134 (2001).

2259 Conn. 402, 788A.2d 1239 (2002).

% For example, the Court held that the terms, “‘ clearing,” ‘ grubbing’, and ‘ paving,’ [used in the Branford regul ations, but not
used in the act] clearly involve the removal or deposit of material as defined in the act.”

4183 Conn. 532, 441 A.2d 30 (1981)

5> Because the plaintiff in Queach made no application to the Inland Wetlands Commission under the challenged regul ations,
the trial court property upheld the validity of the regulations without considering how they would apply to the plaintiff’s
property. The Queach ruling has already been applied to affirm the denial of an actual application in Avalonbay Communities,
Inc. v. Wilton Inland Wetlands, 2002 WL 194535 (Conn. Super. 2002). The judgein Avalonbay cited Queach to uphold
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Anupland review buffer of 100 feet is* reasonable and consistent with the authority of awetlands
commission.” The Department of Environmental Protection’s” Guiddinesfor Upland Review Area
RegulationsUnder Connecticut’s1nland Wetlandsand WatercoursesAct, thetestimony beforethe
commission, and the broad purposes of the act, provided ampleevidence...” for the 100 foot buffer.

A commission may require an applicant to submit alternativesto all proposed regulated activities.

An applicant may be required to evaluate the impact on wetlands of an activity that would
substantially diminish ground water levels.

AccordingtotheHarrisopinion:

Theplaintiffs could bring suit because the regul ation, in practice, affects” only alimited portion of land,”
some of whichisowned by the plaintiffs, thusgiving them “ A specific personal andlegal interest” inthe
regulationsnot shared by thecommunity asawhole. By excluding wetlands, watercourses and steep s opes
from the cd culation of theminimum ot Size, theregul ation reduced the number of lotsthat could be
developed on each plaintiff’sparcel of land.

Even though the regulation does not limit construction on wetlands, watercourses and slopes in excess
of 25 percent, it was reasonable for the commission to believe that conservation would occur. Larger
lotsnecessarily reduce development, and it islesslikely that constructionwill occur inthose areasexcluded
fromtheca culation of minimum|lot size. Therefore, theregulation was* reasonably rel ated to balancing

deve opment and conservation.”

Theregulation doesnot violatethe uniformity requirement of 88-2(a) of the genera statutes, whichrequires
zoning regulationsto be*“ uniformfor each. .. use of land throughout each district.”

0 Theregulationappliesthroughout thetownto dl parcelsof landinresidentia zones. Eventhoughit
affectsonly those parcelshaving thelisted features, it isneither incons stent nor unequal.

0 Theregulationissufficiently preciseto prevent incons stent application becauise standard co-
engineering practice can identify dopesin excessof 25 percent and §822a-38 of the generd statutes
identifieswetlands. Regulationsneed be only “reasonably precise, not exact, because...itis
impossibleto create one standard that coversall cases.”®

Please contact Gian-Carl Casaof CCM at (203) 498-3000if you have any questions. *

jurisdiction over, and denial of a permit for, activities outside of the buffer area, relying on evidence that the activities would
impact wetlands and watercourses, which would result in the loss of the salamander population. The applicant in Avalonbay
hasfiled a petition for certification to appeal .

5The Court also rejected a claim that the uniformity requirement was violated because it would not apply to subdivisions
approved before its effective date or to lots already developed or approved for devel opment, recognizing that acceptance of the
argument would lead to the bizarre and absurd result of negating every amendment to zoning regulations.
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PReCeDENT SETTING WETLANDS DECISION

A StATE SUPREME CoURT DEcisioN HAs TREMENDOUS IMPLICATIONS FOR
ConNecTicuT’s WETLAND REsOURCES AND THE LocaL WETLANDS
ComMmMmissioNs IN EVERY ONE ofF THE STATE's 169 Towns.

By Jubpy PresTon?!

he Connecticut Supreme Court officialy released, in

September 2001, itsdecision concerning Queach

Corporation versusthe Inland Wetlands
Commission of thetown of Branford. Thisdecisionisa*sweeping
reaffirmation” of the Connecticut State statutes, according to
attorney Peter Cooper, intervening defendant for Connecticut Fund

for the Environment (CFE). CFE issimilarly “greetly heartened by

the Supreme Court’saffirmation
of theinland wetland
commissions authority to
further preservethese natural
[wetland] resourcesthat help
purify our water, prevent floods
and erosion, and support
diverseecosystems’.

Thekey implicationsof
thisdecisonare:

1) Thisdecision
regffirmsthefundamentd thrust
of thestatelegidation, and
Department of Environmenta
Protection guidelines, to protect
wetland resources, including
activity offsite, whichimpact
thosewetlands.

In 1995 and 1996 the
satelegidatureamendedthe
wetlandsact to provide express
authority for municipa agencies

(i.e. wetlandscommission) to regul ate areasthat extend beyond
designated wetland boundaries, if those activitiescompromisethe
integrity of the state’ swetlandsand watercourses.

The town of
Branford's regulations
required the wetlands
commissionto review all
activity occurring within
one hundred feet of a
wetland or watercourse
and “ any other activity”
located “ in any other
non-wetland or non-

watercourse area[that] is

likely to impact or affect
wetlands or
watercour ses.”

the burden of proof isontheapplicant. In
other words, the commission, NOT the
applicant, determinesthelikeihood that the
proposed activity may or may not impact or
affect theresource, and whether an dlternative
existstolessen suchimpact.

Why This|s I mportant
to Local Wetland Commissions

The Queach decision had
itsbeginningsin thetown of
Branford, wherethe Queach
Corporation and acooperating
developer own 205 acresof land,
containing 55 acres of wetlands
(27% of the property). The
Queach Corporationoriginaly
proposed a150-unit subdivision,
including agolf course, that
would requiremgjor aterationsto
the property, includingleveling
some of theridgesby asmuch as
50 feet, Sgnificant grading, soil
movement and stripping other
lotsof al vegetation. This
proposa waswithdrawn and
replaced with aproposal limited
to housing but having many of the
sameimpacts. Thetown of
Branford'sregulationsrequired
thewetlandscommissionto
review al activity occurringwithin

100 feet of awetland or watercourseand
“any other activity” located “inany other non-
wetland or non-watercoursearea[that] is

likely toimpact or affect wetlandsor

2) The Wetlands Commission, not the applicant, watercourses.”
determinesthe scope of theimpactsto thewetland resource, and

Theapplicant alleged that thetown’s
Footnotes regulations exceeded the statutory authority of

1 Judy Preston isamember of the Old Saybrook Inland Wetlands the commission and that thecommissionwas
Commission and Director of Coastal Conservation, Connecticut Chapter of acting on mattersspecificaly exempted from
The Nature Conservancy. itsjurisdiction.
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AccordingtotheLaw Journa
summary of the Queach case, “[a]n
examination of the[wetlands] act revea sthat
oneof itsmgjor considerationsisthe
environmental impact of proposed activity on
wetlands and watercourses, which may, in
someinstances, comefrom outsdethe
physical boundaries of awetland or
watercourse.” Therefore, “ activity that
occurs in non wetlands areas, but that
affects wetlands areas, falls within the
scope of regulated activity.”

Transferring the Science

Scientificinformation collected from
the Branford Stewasanimportant
component of the Queach casetestimony
regarding potential impactsto the 55-acre
wetlands. Over successiveyears Ya e School
of Forestry studentsand faculty inventoried
and studied the natural resourcesof thesite
aspart of their curriculum. Thisdatabase
provided theinformation needed for
determining the potential impactstothe
wetlandsboth on and off the proposed
Branford development Site.

Thefollowing condderationswere
maderegarding the natura resourcesof the
proposed Branford devel opment sitethat
werecollectively instrumentd in proving the
potentia for impactsdueto devel opment
activity. Thesameargumentscan begeneraly
transferred to other Connecticut towns,
athough site specificssuch asunderlying soils
and geology, need to beinvestigated by a
specidist. Thetopography at thisBranford
site contains steep s opes, perennid and
intermittent streamsand vernal pools—a
landscape shared by many Connecticut
towns.

»  Percent cover of forest replaced by
impervioussurfacewas estimated, with
implicationsfor stream flow and water
qudlity.

» Usinganorthernforest mode fromthe
Hubbard Brook Experimentd station, it
wasestimated that clearcutting onthedite
wouldincrease stream flow by 30%.

» Therearranging and compacting of soil at thesite, leadingto
diminished water storage capacity, resultinginincreased runoff
fromtheste.

» Earthmovingandforest remova equaslossof infiltration
capacity, resulting inincreased runoff fromthesite.

* Andysisof erodability of soilsonthesite, coupled with slope.

*  Thehbuilt environment trandatesintoincreased impermesble
surfaces, lesstranspiration, less permeable surfacesresultingin
morewater leaving the sitewith the potentid for higher flows,
greater frequency. Thistrandatesinto greater erosion potential.

* Biogeochemistry considerations; isit possibletoretain chemical
pollutantson site?

» Theimpact of proposed water pumping from onsite/adjacent
stream for golf course.

Other key considerationsincludethebiologicaly relevant
impactsof dteringthetiming, frequency, duration and rate of water
flow exiting an engineered siteto ahost of aquatic speciesoff site.
Similarly, adramaticincreaseinimpervious surfacesredistributes
water over theland, affecting groundwater storageand flow. This
lesswell understood and certainly not seen element of water within
thelandscapeisnone-the-lessintegral to water availability to offsite
streams and other waterbodies, such asvernal pools. Low “base
flow” caused by groundwater depl etion can impact anumber of

aqueatic species.

Theinformation collected by the Ya e studentsand faculty
wasadigtinct advantagein protecting the Branford 55-acrewetland
andit pointsto thedifficulty in making decisionson the many
proposed devel opment siteswherethistype of site specific data
doesnot exist.

Wetlandscommissions, working with other municipa land
use commissions, need to be proactivein devel oping the natural
resourceinformation required to make scientifically based decisions
intheregulated wetlands and watercourse areasand in the areas
outside those boundaries. Fortunately there are many sources of
natural resourceinformation availableand technical expertiseto
interpret them. In additionitisimportant to recognizethat the
Commission hastheright to ask questions and receive adequate
answersin order to render adecision that isbased on their
satisfaction that the wetlands resource will be adequately
protected. The Wetlands Commission also may ask for the
applicant to fund the hiring of expertsto advisethe Commission.

L oca Wetland Commissionsinthestate of Connecticut
have been given yet another tool in the ongoing effort to protect the
state’ sinval uable wetland resources; the precedent of one
community’ssuccessful court battle and the exampl e of important
wetland resources being protected. *
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INLAND WETLANDS AND WATERCOURSE REVIEW AREAS

By JaMEs G. MacBroowm, P.E.:

regulated activitieswithin mapped inland wetlandsthat

aredefined by soils, vegetation, or presence of water
bodies. The 1995 revisionsto the Inland Wetland and Watercourse
Act specifically enabled the WA to aso regul ate upland activities
that would likely impact wetlands or watercourses. Therecent
Connecticut Supreme Court decisioninthe case of Queach
Corporation vs. Branford Inland Wetlands Commission
reaffirmed thisauthority. Thisclarificationintheauthority toregulate
upland areas generatesinterest in how to eva uate thefunctionsand
valuesof upland areaswith respect to thewetland or watercourse
and how to assesstheimpact of proposed activities.

I nland Wetland Agencies (IWA) havetraditionaly

Evaluation of upland areasshouldinclude: hydrologic
functionsincluding protecting stream banksfrom erosion, providing
flood water conveyance, providing groundwater recharge and
storage; water quality functionsincluding providing shadeto
moderate water temperature, trapping sediment, renovating surface
water runoff and isolating pollution sources; ecologica functions
including providing sources of woody detritusfor streams, terrestrial
habitat, wildlife corridors, nesting sites, and protection of rareor
endangered species; and cultural vauesincluding aesthetics,
recreation and educational opportunities. Evauating the scientific
functionsand val ues of wetlands and their adjacent upland areas
often requiresreview of thewatersheds natural resourcesand
technical assstance.

The assessment and regul ation of upland areas beyond the
boundaries of wetlandsand waterbodiesisnot anew rolefor IWA.
Many IWA s have had regulated upland areas, popularly known as
buffers, adjacent to wetlandsfor many years, often specifying afixed
width regulated areaparallel to wetland boundaries. Thedesignation
and use of upland review areas has been suggested to IWAsinthe
Connecticut Department of Environmenta Protection “ Guidelines

Footnotes
1 The author is a Water Resources Engineer and Vice President of Milone &
MacBroom, Inc., and author of The River Book, published by CT DEP.
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For Upland Review AreaRegulations.” The
guidelinesrecommend use of a100-foot wide
review area.

Buffer Zone Hierarchy

Itisnot uncommonfor theriparian
areasto bethought of ashaving two or more
sub-areas based upon their primary function.
Thefirst 25+ feet of upland adjacenttoa
wetland or watercourse are usually themost
important. Thisinner portion of thezone
includes stream banksthat may be subject to
periodicinundation and may convey and or
storefloodwaters. Bank vegetation provides
root massthat stabilizesbanksandthe
canopy reducesrainfall energy. Itisthe
interface between aquatic and terrestrid
habitat and itsvegetation that provides shade
to moderate water temperaturefluctuations.

Vegetative zonesup to 50+ feet wide
areimportant asasource of coarse woody
debrisand particulate material that servesasa
source of organic energy for the base of the
food chain. Thefirst 50feet adjacenttoa
wetland isa soimportant for thetreatment of
surfacewater runoff which movesassheet
flow through vegetated areasthat filter,
absorb, infiltrate and attenuate of non-point
source pollutants.

Theuseof increasingly widebuffer
zoneshasdiminishing benefitsto wetlandsand
watercourses. Zonesin excessof 100 feet

Fischer, Richard, and Fischenich, Craig.
Design Recommendations for Riparian
Corridors and Vegetated Buffer Srips,
USArmy Engineer Research and
Development Center, Vicksburg, MS.
April, 2000.

Herson-Jones, Lorraine, et.al. Riparian Buffer
Srategies for Urban Water sheds,
Metropolitan Washington Council of



have beenreported intheliteratureprimarily
for protection of wetland dependent mobile
wildliferather thanfor direct water resources
protection. Thisraisesthelogical issueof - to
what extent an WA should regulateanon-
wetland habitat for speciessuch as
amphibiansthat use acombination of aguatic
and upland terrestria habitats.

TheMetropolitan Washington Council
of Governments has published athree-part
procedurefor estimating buffer
widths. Thismodel for water quality

an*“ openwatercourse,” which could includewetlandswith exposed
surfacewater, and to be 100 feet from water supply reservairs.
TheUSEnvironmental Protection Agency recommendsa50-100
foot separation distance between sewage disposal systemsand
surfacewater.

Evaluation of Upland Areas

Theauthor recommendsafive-step processto help guide
thereview, regulation, and management of theupland areasina
structured manner. Thefivestepsare: evaluate existing natural
resources associ ated with the wetland and/or watercourse; evaluate
upland siteconditionssuch as
soils, dope and vegetation; set

(sediment) protection considersthe
dopeof theland, vegetation density,
adjacent land usesand sediment
typewith resulting buffer widths
ranging from 50feet for low gradient
sandy soilsto 200 feet for steep silty
soils. Itisnoted that vegetative
buffersarenot effectivein trapping
clay sediment particles, which can
travel hundredsof feet (MWCOG,
1995).

recommends a five-step

management of the
upland areasin a
structured manner.

clearly defined conservation gods
and objectivesconsistent with the
Inland Wetland and Watercourse
Act; assessthe scopeof the

The author

processto help guidethe  proposed activitiesand their
review, regulation, and potential impacts; and evaludte
potentia mitigation measuresthat

avoid, minimizeor compensate
for potential adverseimpacts.

Thefirst stepin
establishing an equitableregulated

Buffer zonesin urban areas
areprimarily for the protection of stream
banks, renovation of runoff, providing shade
and woody detritus, and aesthetics. The
literature suggeststhat thesefunctionsare
often accomplishedinrelatively narrow zones
of 25to 75feetinwidth. Insuburban areas,
dominant land usesare often sngle-family
residential lotswith on-site sewage disposal
systemsand water supply wells. The
Connecticut Public Health Coderequires
sewagedisposal systemsto be 50 feet from

Governments, prepared for USEPA,
Washington, DC. December 1995.

U.S. Army Corps of Engineers, New England
Division. Buffer Sripsfor Riparian Zone
Management, prepared for State of
Vermont. Waltham, M assachusetts.
January, 1971.

areaistoinventory and assessthe
wetland and watercourse resources, including their local and
watershed widevaues. Typica metricsincludetypeof wetland
(marsh, swamp, bog, open water, etc.), water quality classification,
water supply usage, faunaand flora, presence of rare or endangered
species, floodwater storage or conveyances, recreationa use, etc.
There are numerous model sthat can be used to organize the data.
Theauthor recommendsthat communitieswith upland review areas
develop guiddinesfor how toidentify areasor activitiesof specia
concern. Thereare numerouswetland evaluation model savailableto
hel p inventory and assesswetlandsfunctionsand va ues, including

See MacBroom, page 18

U.S. Army Corps of Engineers. The Highway Methodol ogy Wor kbook,
Wetland Functions and Values, A Descriptive Approach. November,
1995,
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MacBroom, continued from page 17

the CT DEPBUlletin #9, the USArmy Corpsof Engineers HGM
methodol ogy and descriptive approach (see References).

However, therearefew established methodsfor evaluation of
adjacent upland areas. Resource eval uationsaremost vauable
when comparative dataisavailablefor other local wetlands/
watercourses, alowing oneto comparewetland valuesto reference
stes. Theabovetask should be performed in coordination with the
staff of thosetownsthat seek to regulate broad areas. Idedlly,
watershed management plans should be prepared at theinter-
municipal level to coordinate basin activitiesthat affect wetlands,
flooding, water supply, waste disposal, open space, greenwaysetc.
Individua applicantsfor activitiesin upland areasmay not even own
or abut the down gradient wetlands and often lack permissionto
enter and inspect private property or referencesites.

The second step isto assessthe upland site of the proposed
activity and the arealeading to wetlands or watercourses. Specific
geophysical issuesthat affect the performance of upland areas
include soil types, soil erodibility, dopes, vegetation, depth to
groundwater, watershed area, runoff ratesand drainage patterns.
For example, steep dopesand low permesability soilsinfluence soil
erosion and sediment transport, whiledense natural vegetation and
irregular micro-topography help to reduce sediment travel distances.
Similarly, highly pervioussoilsminimizenatura surfacerunoff and
erosion, but resultinalargeincreasein runoff if they are paved over.

The performance of upland areasfor water quality
protection varieswith site conditions. Upland areaswith steep
dopes(over ten percent) haverapid flow velocitiesthat tend to
channelize overland flow, reducing opportunitiesfor water
infiltration, nutrient uptake or absorption of pollutants. Wider areas
or lessintenseland usesarerecommended for highly erodiblesoils
withahighsilt or clay content, or wherethereisthin vegetation.

At the conclusion of Steps1 and 2, one can assesswhether
the adjacent upland review areacontributesto thewetland or
watercoursefunctions, leading to setting goal sand objectivesfor
bal ancing land use and resource conservation. Logical questions
includewhether thewetland hashigh valuefunctions, isitrare, isit
part of acontinuouscorridor, doesit havetrueriparian
characteristicsor isit aperched groundwater steon ahillside?
Doesthe upland review areasupport or supplement thewetland or
watercourse? |sthewetland or watercourse dependent upon the
adjacent upland areaand to what extent? These questionscan be
difficult to addressand incorporateinto the application process
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unlessone hasabas c understanding of the
overall watershed.

Low impact activitieswithinthe
upland areawould include sel ective vegetation
removal, passverecreation, water supply
wells, narrow crossingssuch asroads, utilities,
agriculture, pathwaysand water dependent
activities. Activitieswith potentidly large
impactsincludeclear cutting vegetation,
extengveearthwork, buildings, hazardous
materials, excessive use of lawn products,
parking lotsand wastewater disposal systems.
Some potentia impactscan belimited by
senditivesitedesign and erosion controls.

Tempora impact factorsincludethe
duration of theactivity and theseasonin
whichit occurs. Short duration activitieswith
temporary impacts may be moretolerable
than long-term activitiesof alower intengty.
Similarly, in-water activitiesduringthe
spawning, breeding, or migratory periodsmay
beof greater significancethanthe same
activitiesduring the off-season.

Mitigation effortsbegin with good site
designto avoid unnecessary negativeimpacts.
A smpleexampleisto crosswetlandsor
watercoursesat their lowest value area, often
at their narrowest point. Thereisaneedto
emphasizelow impact design to reducethe
dependency on buffer zones. Low impact
techniquesincudeminimizingimpervious
cover, building vertically withasmaller
footprint, use of narrower roads, avoiding
non-functional curbs, useof grassswales
instead of enclosed pipes, and use of storm
water infiltration systems. Itisdesirableto
avoid direct dischargesof ssormwater runoff
from imperviousareasinto watercourses.
Pollution prevention, through the use of
substitute materia's, safe storage and proper
disposal, isanimportant measureto reduce
pollutants. Phased congtructionto minimize



thedisturbed areaand rapid soil stabilization
areimportant, plusbest management
measuresfor soil erosion prevention, sediment
control, and runoff treatment.

Thereisextensveliteratureonthe
performance of buffer zonesinrelaionto
specificfunctions. However, much of thedata
islimited to regiona geographicareasor
vague, poorly defined land uses. Asaresult,
summariesof theliteraturetendto be
generdized and provideawiderangefor
buffer widths. Itisapparent that published
widthsand performance vary depend ontheir
intended function and Siteconditions. A
recent publication by theU.S. Army Corpsof
Engineersfor example, recommends5to 30
metersfor water quaity protection, 10to 20
metersfor stream bank stabilization, 3to 10
metersfor input of woody detritus, 20to 150
metersfor flood attenuation, and 30 to 500
metersfor habitat (Fischer, 2000). Thenon-
profit Center for Watershed Protection
summary of buffer widthsin 36 communities
and found amedian width of 100 feet.

Asnoted by the USArmy Corpsof Engineers, thereis
insufficientinformationintheliteraturetorigoroudy relate buffer
widthsto upland land use and riparian functions. Theprocessthus
requires professiona judgment.

Emerging I ssues

Theuseof effective mitigation measuresisanimportant
factor to consider inreviewing potentia project impacts. For
instance, research on water quality and sediment impactsgeneraly
neglect the use of best management practiceswhich could include
eroson st fence, sediment basins, hydro seed, grit chambers, and
others. Best management practicesfor storm water runoff are
being emphasized by the new NPDES Phase | regulationsand by
the DEP Officeof Long Idand Sound.

The 1995 revisonsto the General Statutesincluded vernal
poolsasaregulated areaand allow IWA to review their impact
areas. Vernal poolsareaseasonal landscape featurewhose
unique properties, faunaand floraaremost visibleduring ashort
periodinthe spring. Consequently, thereare seasonal limitations
that may impede comprehensive site assessments, | WA staff
inspectionsand the public review process. There hasbeen some
discussion, but no resolution, concerning mandatory timing of Site
assessments. *

Regulations, continued from back

Anundergtanding of how certain activitiesin upland areasaffect wetlandsand watercourseshasled most townsto
adopt regulationsrequiring wetland agency review of proposed devel opment adjacent towetlandsand watercourses. Such
regulationsareoptiond under theAct, but servetoinformthe public asto the circumstancesunder which awetlandspermit
isrequired of activitiesproposed adjacent to awetland or watercourse.

Whilereguiring apermit for gpecified activitieswithin defined upland review areaboundaries, theseagencies il
maintai n theauthority to requl ate proposed activitieslocated in moredisant upland aressif they find that theactivitiesare
likdly toimpact or affect awetland or watercourse.

Editor’s Note: The Queach decision validated the DEP’s 1997 Guidelines. The purpose of the Guidelinesisto
assist municipal wetlands agenciesto review and revisetheir wetlands and watercour sesregulations. The 15-page
Guidelinesareinstructional for both inland wetlands agencies and conser vation commissions because they provide
guidance on the scope of natural resources that should be inventoried and cons dered when evaluating upland
activities. A copy of the Guidelinesfor Upland Review Area Regulations (June 1997) can be obtained by calling the
W\&tlands Management Section at (860)424-3019. *
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Wetlands and Uplands. An Introduction

Therd ationship between awetland or watercourse and itssurrounding uplandiscomplex.
Uplandland dearing, excavating, filling and other congtruction activitiesif not properly plannedand
executed can have significant impactson adjacent wetlandsand water courses. Under thelnland
Wetlandsand WatercoursesAct, the municipa wetlandsagency hasbroad authority toissuepermits
not only for activitiesinwetlandsand watercoursesthemsd ves, but for activitieslocated d sewhere
when such activitiesarelikely toimpact or affect wetlandsor watercourses. Itisthedepartment’s
policy to encourage municipal wetlands agenciesto review proposed activities|ocated in upland
areas surrounding wetlands and watercour seswherever such activitiesare likely to impact or
affect wetlands or watercourses.

See Regulations, page 19




